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The arbitrary deprivation of dual nationality 
in investment arbitration

Andrés A. Mezgravis*

A B ST R A CT 
Recently, some investment tribunals have held that the doctrine of ‘effective and dominant nation-
ality’ is a ‘relevant rule of international law’ according to which dual nationals can only invoke the 
protection of the respective bilateral investment treaty to the extent that they invoke their effective 
and dominant nationality to sue the State of their non-dominant nationality. However, the idea 
that multiple nationalities are an evil that must be avoided in the interest of States has ceased to 
be valid. In 1960, less than a third of states accepted dual nationality. By 2018, three-quarters of 
states allowed their nationals to possess another nationality. We are currently witnessing a paradigm 
shift that some arbitrators are still reluctant to acknowledge. When an investment tribunal claims 
to apply the ‘effective and dominant nationality principle’ what it is actually doing is refusing to 
recognize one of the claimant’s nationalities. The non-recognition of a nationality that does not 
correspond to an express legal norm and does not respond to a legitimate purpose is arbitrary and, 
therefore, should be prohibited as it violates a fundamental human right.

I N T RO D U CT I O N
In its arbitral award published on 31 January 2022, the tribunal in the UNCITRAL case Fernando 
Fraiz v Bolivarian Republic of Venezuela1 concluded that, although the Bilateral Investment Treaty 
concluded between Spain and Venezuela does not exclude dual nationals from protection, the 
doctrine of ‘effective and dominant nationality’ is a ‘relevant rule of international law’ applicable 
to the interpretation of the term ‘investor’ when the claimant investor has dual nationality and 
one of those nationalities is that of the respondent State. Specifically, the tribunal held that a 
dual national may invoke the protection of the respective bilateral investment treaty (‘BIT’) 
only to the extent that he or she invokes their effective and dominant nationality to sue the State 
of their non-dominant nationality.

* Founding Partner of Mezgravis & Asociados. Professor of Alternative Dispute Resolution, Undergraduate and Graduate 
Studies at Universidad Católica Andrés Bello (2000–13). Email: aam@mezgravis.com. The author has triple nationality 
(Venezuelan, Greek and Latvian) and resides permanently in New York. An earlier version of this article was published in Spanish 
in Spain Arbitration Review No 45, 2022.

1 Composed of arbitrators Enrique Barros Bourie (President), Alexis Mourre, and Rafael Vinuesa. PCA Case No. 2019-11.
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With this position, that tribunal joins the minority position held—obiter dicta—by the tri-
bunal in the cases of Enrique Heemsen and Jorge Heemsen v Bolivarian Republic of Venezuela2 and 
Manuel García Armas et al. v Bolivarian Republic of Venezuela.3 In 2023, the tribunals in the cases 
of Antonio del Valle Ruiz and others v The Kingdom of Spain4 and Raimundo J. Santamarta Devis 
v Bolivarian Republic of Venezuela5 reached the same conclusions based on the three previous 
decisions and using the same sources. A discussion on the status of effective and dominant 
nationality that until 2019 seemed to have been overcome has thus been resurrected.

In this article, we conclude that (i) the doctrine of ‘effective and dominant nationality’ is not a 
rule of customary international law applicable to the investment protection system, (ii) neither 
the BITs applicable to the referred cases—lex specialis—nor the domestic law of the State party 
to the dispute—supplementarily applicable—regulate dual nationality either as a penalty or as 
an impediment to access international justice, and (iii) since nationality is a human right that 
cannot be arbitrarily suppressed, the international and domestic norms that restrict its scope or 
effectiveness must be express and cannot be presumed or applied by analogy or through exten-
sive interpretations.

T H E  D O CT R I N E  O F  ‘E F F ECT I V E  A N D  D O M I N A N T  N AT I O N A L I T Y ’
It has been said, and rightly so, that nationality confers the ‘right to have rights’.6 In the field of 
investment protection, the nationality of the investor is relevant for two reasons: (i) the stand-
ards of protection contained in a BIT will only apply to the respective nationals and (ii) the 
jurisdiction of the international tribunal is determined, inter alia, by the open offer of arbitration 
contained in the BIT, given by the host State of the investment to the nationals of the other 
contracting State.7 Consequently, if the investor is arbitrarily deprived of the benefits of a legit-
imately acquired nationality, not only would that individual be prevented from accessing inter-
national justice, but he or she would also be denied a whole host of rights of protection granted 
by international law.

For a complete understanding of the matter and to perceive the change currently occurring 
in contemporary international law, it is necessary to review the background of dual nationality.

Background of dual nationality
History demonstrates that dual nationality has gone through three stages that are necessary to 
understand for a complete comprehension of why some recognized arbitrators still cling to a 
position which is incompatible with the current state of international law:

Threat to inter-state order
Until the mid-19th century, dual nationality, and even more so multiple nationalities, was not a 
pressing issue in a world of low mobility and international transit. The vast majority of people 
were born, lived, and died in the same territorial space, and it was considered that no one could 

2 Composed by arbitrators Yves Derains (President), Brigitte Stern, and Enrique Gómez-Pinzón. PCA Case No. 2017-18.
3 Composed by arbitrators José Emilio Nunes Pinto (President), Enrique Gómez-Pinzón, and Santiago Torres Bernárdez. 

PCA Case No. 2016-08.
4 Composed of arbitrators Gabrielle Kaufmann-Kohler (President), William Park, and Alexis Mourre, PCA Case No. 2019-

17. It is noteworthy that Mr Mourre also participated in the Fernando Fraiz decision.
5 Composed of arbitrators Claus Von Wobeser (President), Marcelo Kohen, and Eduardo Siqueiros Twomey PCA Case No. 

2020-56.
6 This phrase is attributed to HANNAH ARENDT. On the subject, see S Hall, ‘The European Convention on Nationality 

and the Right to Have Rights’ (1999) 24 European Law Review 586–602. Also, Mercedes Soto Moya , ‘El derecho humano a la 
nacionalidad: perspectiva europea y latinoamericana’ (2018) 20 Araucaria.

7 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (2nd edn, Oxford University Press Oxford 
2012) 45.
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simultaneously hold two nationalities.8 It appears that American independence and migration 
from Europe created conditions for the first debates on the topic. In the mid-nineteenth and 
early twentieth centuries, dual nationality was seen as a serious threat to inter-state order, as 
states had competing claims, most prominently as a result of the naturalization by the USA of 
persons from states that refused to recognize the possibility of expatriation. Most European 
states refused to accept the naturalization of their citizens to another sovereign state and con-
tinued to claim them as their own. The reason was that states did not want to release a national 
from their ‘allegiance’ and thus lose a potential soldier.9 Consequently, conflicts arose when 
European states insisted on requiring military service obligations from emigrants who had 
acquired US citizenship. Dual nationality became, at this stage, a vexing factor in bilateral rela-
tions between the US and European states. It was common at that time for emigrants to return 
to their countries of origin for temporary visits and to be subject to compulsory military service. 
Hence, the USA took the position of protecting these naturalized citizens against the claims of 
their countries of origin.10

Attempts to eliminate its existence or reduce its effects
In this second stage, the desire to eradicate dual nationality was proclaimed which, in theory, 
was possible if State practices were harmonized. Thus, the Institute of International Law, in 
Article 1 of the 1928 Resolution approved in its Stockholm session on nationality, established 
that ‘[n]o State should apply, as regards to the acquisition and loss of its nationality, rules which would 
result in dual nationality or the absence of nationality if the other States accepted the same rules’.11 
Given the impossibility of achieving this theoretical objective in practice, more realistic mul-
tilateral attempts were made to reduce such conflicts by establishing specific requirements for 
a state to protect its nationals against another state through diplomatic protection. Under this 
new system, it seemed consistent to exclude such diplomatic protection if the person were a 
national of that other state. This attempt was reflected in the Hague Convention on Certain 
Questions Relating to Conflicts of Nationality Laws of 12 April 1930, a convention which, in its 
preamble, advocates the abolition of all cases of statelessness and dual nationality. Although this 
Convention is still in force, it was ratified, as we shall see below, by only 20 states. The implemen-
tation of this Convention eroded during the 20th century. A similar regional attempt was made 
with the Montevideo Convention on Nationality, which was ratified by only six states.12 After 
these failed attempts came the famous Nottebohm Case of 1955,13 in which the International 
Court of Justice ruled that Liechtenstein could not bring a claim against Guatemala on behalf 
of a person who had lived in Guatemala, where the person had no genuine or effective ties with 
Liechtenstein. Although Nottebohm was not a dual nationality case (Mr Nottebohm was not 
a citizen of Guatemala), the importance of this case lies in the first attempt to list genuine or 
effective links as a relevant test, which was later taken into consideration by the Iran–US Claims 
Tribunal in a 1984 decision.14 During this stage, dual nationality was considered an anomalous 

8 The Resolution adopted by the Institute of International Law in 1895, at its Cambridge session, on principles relating to 
conflicts of laws in matters of nationality (naturalization and expatriation), enunciated, among others, the following: ‘1.° No one 
should be without nationality; 2.° No one may simultaneously hold two nationalities’. Mariano Aguilar Benítez de Lugo, ‘Doble 
Nacionalidad’ (1996) 10–11 Boletín de la Facultad de Derecho, 219.

9 UN ILC Special Rapporteur, Roberto Cordova, ‘Report on multiple nationality’ UN Doc A/CN.4/83.
10 Peter J Spiro, Multiple Nationality (Oxford International Law 2008). Published under the auspices of the Max Planck 

Institute for Comparative Public Law and International Law under the direction of Professor Anne Peters (2021–) and Professor 
Rüdiger Wolfrum (2004–20).

11 See Aguilar Benítez de Lugo (n 8).
12 It was only ratified by Brazil, Chile, Ecuador, Honduras, Mexico and Panama, and then Brazil and Mexico presented their 

denunciations in 1951 and 1997, respectively.
13 Case of Nottebohm (Liechtenstein v Guatemala) Second Phase, ICJ, Judgment (16 April 1955).
14 Decision No 32-A18-FT 5 Iran-United States Claims Tribunal.
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and undesirable status, especially for those old states which, rooted in their nationalism, wished 
to preserve a ‘monoculture’, a single ethnicity and the loyalty of nationals to a single country.15 
As late as 1974, the German Federal Constitutional Court (Bundesverfassungsgericht) consid-
ered that multiple nationality was an evil that should be avoided or eliminated in the interest of 
states, as well as of affected citizens.16 Other countries such as the USA incorporated expressly 
in its model BIT (2004) the concept of ‘dominant and effective nationality’,17 which was also 
incorporated in the Dominican Republic-Central America-United States Free Trade Agreement 
(DR-CAFTA).18

Multiple nationality as an individual right
With the increase in international mobility and globalization in the 21st century, states finally 
began to understand that multiple nationalities do not represent a threat to the inter-state order 
but are a natural consequence of the modern world. By 2018, three-quarters of states accepted 
multiple nationality, compared to less than one-third in 1960. This marked trend is most pro-
nounced in the Americas, Oceania, and Europe, and least pronounced in Africa and Asia.19 Few 
states today persist in requiring those born with dual citizenship to choose one upon reaching 
the age of majority. Although the law in many states (especially in the main Asian states) pro-
vides for termination of citizenship upon naturalization in another country, the numbers have 
dwindled to the point that it is a minority practice, whereas in the mid-20th century it was 
almost universal. The pressure from immigrant diasporas seems to be inevitably reducing the 
number of states that refuse to recognize that a citizen can have multiple nationalities. States 
reluctant to admit multiple nationalities such as Mexico, the Dominican Republic, and Turkey, 
made reforms to their nationality laws to allow the retention of nationality after naturalization in 
another state. Venezuela, which adopted in its Constitution the practice whereby the voluntary 
acquisition of a new nationality implied the loss of Venezuelan nationality, made a constitu-
tional change to enshrine the opposite principle.20 Spain, for its part, has entered into numerous 
international treaties on dual nationality.21

Although resistance to admitting the principle of multiple nationality is still present in Asia, 
countries like India and the Philippines innovated similar statuses for migrants with multiple 
nationalities. Other states, such as Korea, have revised their laws to allow such a principle in 
certain circumstances. Even Germany, where resistance to dual nationality was among the fierc-
est, has softened its position to accept it in many cases through the exercise of administrative 
discretion.22 An increasing number of states allow overseas voting, even by dual nationals. Only 
with respect to holding political office does dual national status remain an obstacle. The 1997 

15 ‘The reason why, historically and traditionally, countries have not been permissive of dual nationality is 
because whom are you going to defend if the two of our countries go to war?’ Jessie Yeung, ‘These Asian Countries 
Are Giving Dual Citizens an Ultimatum on Nationality and Loyalty’ (CNN) <https://www.abc57.com/news/
these-asian-countries-are-giving-dual-citizens-an-ultimatum-on-nationality-and-loyalty>.

16 See n (10). Likewise, Maarten Vink and others, ‘The International Diffusion of Expatriate Dual Citizenship’ (2019) 7 
Migration Studies 362–83. 

17 US Model BIT (2004), Section A, art 1. Some US courts have also upheld the concept of ‘dominant and effective nationality’. 
See Comparelli v Bolivarian Republic of Venezuela., 891 F.3d 1311, 1328 (11th Cir. 2018). This Court also formulated this inquiry 
by relying on the Iran–US Claims Tribunal’s framework for assessing the dominant and effective nationality of dual national 
claimants. Comparelli, 891 F.3d at 1323.

18 The adoption of the text for all the States involved took place in 2004, and the treaty entered into force on different dates 
for each country starting in 2006.

19 For a detailed analysis of the diffusion of dual nationality, see Vink and others (n 16).
20 Article 34 of the Constitution of the Bolivarian Republic of Venezuela (1999) states, ‘Venezuelan nationality is not lost by 

opting for or acquiring another nationality’.
21 Namely, Spain has created dual nationality treaties with Chile (1958), Peru (1959), Paraguay (1959), Nicaragua (1961), 

Guatemala (1961), Bolivia (1961), Ecuador (1964), Costa Rica (1964), Honduras (1966), Dominican Republic (1968), 
Argentina (1969), Colombia (1979), and, most recently, France (2021).

22 In November 2021, it was reported that the new German government would push for a modern nationalization law allowing 
multiple nationality and dual nationality for non-EU citizens.
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European Convention on Nationality marked the first steps in this new phase by demonstrating 
significantly different and favourable approaches to multiple nationalities. Unlike the preced-
ing convention of 1963, which was based on the premise that ‘cases of multiple nationality 
may cause difficulties’ (Preamble of the European Convention on the Reduction of Cases of 
Multiple Nationality and Military Obligations in Cases of Multiple Nationality of 1963), the 
preamble to the 1997 European Convention on Nationality recognizes that ‘in matters relating 
to nationality, both the legitimate interests of States and those of individuals must be taken 
into account, “stressing” the desirability of finding appropriate solutions to the consequences 
of multiple nationality, particularly with regards to the rights and duties of multiple nationality’. 
This Convention specifically includes an entire chapter (Chapter V) on multiple nationality.23

As can be seen at this late stage, there is a realization that dual nationals are now unlikely 
to provoke bilateral disputes between states for diplomatic protection in an era when citizens 
can take direct and international action against states in matters of human rights or investment 
protection. Moreover, it has begun to be understood that states may also have an interest in 
maintaining ties with large (and usually relatively prosperous) diaspora populations for eco-
nomic reasons, which explains the decision of many states not only to tolerate but also to adopt 
multiple nationality.

On the other hand, states have abandoned compulsory military service or made it condi-
tional on residency (this is also the case in international taxation), and the burdens of citizen-
ship have become lighter. Thus, multiple nationalities can now also be conceived as a condition 
serving individual interests. Multiple nationality has ceased to be an undignified condition and 
has become a well-regarded status that an individual now wishes to maintain. Moreover, migrant 
populations are no longer faced with a choice of sentimental loyalties nor to the prospect of los-
ing certain rights in their countries of origin. Dual or multiple nationalities have become a fun-
damental factor in individual identity. In the case that an individual wants to identify with more 
than one nation, multiple citizenship can be framed today as a question of individual autonomy 
or, in other words, as a question of fundamental individual rights.24

There is no hierarchy of nationalities and so ‘Effective and Dominant Nationality’ is an 
inappropriate concept

Let’s begin by specifying that an individual’s nationality is first determined by the law of the 
State that grants it.25 It is within the competence of each sovereign State to determine in its 

23 Chapter V – Multiple nationality

Article 14 – Cases of multiple nationality ex lege
1 A State Party shall allow:
a. children having different nationalities acquired automatically at birth to retain these nationalities.
b. its nationals to possess another nationality where this other nationality is automatically acquired by marriage.
2 The retention of the nationalities mentioned in paragraph 1 is subject to the relevant provisions of Article 7 of this 

Convention.
Article 15 – Other possible cases of multiple nationality
The provisions of this Convention shall not limit the right of a State Party to determine in its internal law whether:
a. its nationals who acquire or possess the nationality of another State retain its nationality or lose it;
b. the acquisition or retention of its nationality is subject to the renunciation or loss of another nationality.
Article 16 – Conservation of previous nationality
A State Party shall not make the renunciation or loss of another nationality a condition for the acquisition or retention 

of its nationality where such renunciation or loss is not possible or cannot reasonably be required.
Article 17 – Rights and duties related to multiple nationality
1 Nationals of a State Party in possession of another nationality shall have, in the territory of that State Party in which 

they reside, the same rights and duties as other nationals of that State Party.
2 The provisions of this chapter do not affect:
a. the rules of international law concerning diplomatic or consular protection by a State Party in favour of one of its 

nationals who simultaneously possesses another nationality.
24 See n (10).
25 Ibid.

D
ow

nloaded from
 https://academ

ic.oup.com
/arbitration/article/39/4/549/7289104 by guest on 26 August 2025



554 • Mezgravis

internal legislation the terms under which nationality is acquired, retained, or lost. Likewise, 
each State sovereignly decides whether to recognize more than one nationality. Having said this, 
we should clarify that, from a strictly legal point of view, there is no such thing as ‘most effective 
nationality’. Nationalities are either acquired—and are valid and effective—or they are simply 
renounced or lost and therefore cease to be effective.

As noted by the Olguín v Paraguay tribunal:26

There has been no dispute that Mr. Olguin has both nationalities, and that both are effective. What 
one or the other, or perhaps both, of his two home states may understand about, for example, the 
exercise by that person of political rights, civil rights, responsibility for his diplomatic protection, and 
the importance of domicile in determining such rights is irrelevant in the face of the legitimate legal 
fact that Mr. Olguín does indeed have both nationalities. The Tribunal is satisfied with the effective-
ness of his Peruvian nationality to judge that he cannot be excluded from the regime of protection of 
the BIT.27

A person with dual nationality may have more ties to a country, but that does not imply that one 
nationality is more effective than the other. When legitimately holding two nationality certifi-
cates or two passports, there is no such thing as one nationality certificate being more effective 
than the other, nor does the immigration officer require that the ‘predominant’ passport be pre-
sented. Each state sovereignly regulates the validity requirements of the document with which 
the respective nationality is identified, and it is up to the beneficiaries of these documents to 
decide at their discretion when to make legitimate use of one or the other. Likewise, individuals 
with more than one valid nationality may exercise their right to vote in each of the democratic 
States that have granted them that nationality, and the vote they cast in one country is no more 
valid or effective than the one they cast in another.

Only if the applicable law establishes that the acquisition of a new nationality implies the 
renunciation of the previous one—a principle that, as indicated above, is in full decline—does 
the use of one nationality, in principle, invalidate or detract from the effectiveness of the other 
nationality. Therefore, it should not be cause for alarm that the multiplicity of nationalities gen-
erates, in principle, a multiplicity of civil, political, and economic rights and, therefore, also of 
investment protections. Of course, domestic law may also sovereignly reject dual nationality—a 
trend that, as mentioned above, has been abandoned by most states—and international treaties 
may establish jurisdictional limitations, clauses denying benefits, or recognize only the nation-
ality with the closest ties, but this is a very different matter that requires, as we shall see below, 
express regulation.

The doctrine of ‘effective and dominant nationality’ is not customary international law
The tribunals in the Heemsen, Manuel García Armas, Fraiz, del Valle Ruiz, and Santamarta cases 
rely on different sources to argue that the doctrine of ‘effective and dominant nationality’ is cus-
tomary international law or a general principle of law applicable to the investment protection 
system.

The following is a summary of the decisions of each of these five tribunals:

1 In the Heemsen case, the tribunal first declared that it did not have jurisdiction (ratione 
voluntatis) on the grounds that the BIT concluded between Germany and Venezuela 

26 The members of the arbitral tribunal were Rodrigo Oreamuno (President), Francisco Rezek, and Eduardo Mayora Alvarado.
27 Eudoro A. Olguín v Republic of Paraguay (ICSID Case No. ARB/98/5), Award, 26 July 2001, s 61. (Free translation into 

English).
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established the ICSID system as the main forum, which expressly excludes claimants 
having the nationality of the state party to the dispute. In the opinion of the Tribunal, 
although the Arbitration Rules of the United Nations Commission on International 
Trade Law (UNCITRAL) do not provide for this requirement, they should be inter-
preted that the will of the parties had been to include it since the ICSID system was the 
main forum in the hierarchical scheme of mechanisms contained in the BIT.28 Then the 
tribunal added, obiter dicta, that it would not have jurisdiction ‘ratione personae’ either, 
since ‘[a]pplying by analogy the contemporary international law of diplomatic protection 
to investment arbitration, one would have to consider that only the dual national who is 
more foreign than national, that is, the investor whose dominant and effective nationality is 
not that of the State against which he claims, may claim’.29 In the tribunal’s view, this con-
clusion would be supported by the Hague Convention on Certain Questions Relating 
to Conflicts of Nationality Laws of 1930, which, in its Article 5 enshrines the prin-
ciple of dominant and effective nationality,30 recognized by the Draft Articles of the 
International Law Commission on Diplomatic Protection (2006).31 It adds that this 
was the approach chosen by the Iran/US Claims Tribunal in numerous cases when 
faced with similar issues. The tribunal concludes by stating that, applying the criteria of 
the Nottebohm case, it would have to conclude ‘that Venezuelan nationality is the domi-
nant and effective nationality of the claimants’.32

2 In the Manuel García Armas case, the tribunal stated that it did not have jurisdiction 
‘ratione voluntatis’ or ‘ratione personae’. Under an alleged hierarchy of fora (which 
includes as a first option an arbitration under the ICSID Convention or the Additional 
Facility, and UNCITRAL arbitration as an alternative if for any reason none of the 
previous fora were available), the tribunal considers that the BIT does not protect 
Spanish-Venezuelan dual nationals against Spain or Venezuela, regardless of their dom-
inant nationality. In the tribunal’s view, the codification of the rule prohibiting a dual 
national from making an international claim against any of the States of which he is 
a national (absolute non-liability principle) is found in the 1930 Hague Convention. 
The tribunal added that it is not indifferent either to the evolution or to the conclusions 
reached by other international tribunals and the ILC on the matter, as demonstrated by 
the Project on Diplomatic Protection and the decisions in the Mergé and A/18 cases. 
But even if it were admitted that Spanish-Venezuelan dual nationals were protected 
investors under the BIT, the tribunal adds, they would only be so to the extent that 
their claims were directed against the State to which they belonged in a non-dominant 
manner. The tribunal concludes by stating: ‘[I]n the present case, the Claimants have 
directed their claim against Venezuela, i.e., against the State of their dominant nationality’.33

3 In the Fraiz case, the tribunal stated that it did not have jurisdiction ‘ratione personae’. 
The tribunal based this conclusion on the Diplomatic Protection Project, the 1930 
Nationality Convention, the decisions in the Mergé cases, and the A/18 Iran–US 
Claims Tribunal case. The tribunal argues that these principles subsist in the current 
context of international protection of foreign investments and that this is shown, first 

28 Enrique Heemsen and Jorge Heemsen v Bolivarian Republic of Venezuela (Case PCA No. 2017-18), Award on jurisdiction, 29 
October 2019. See ss 352–399. For a critique of the position adopted by this tribunal, see: Eloy Anzola, ‘La doble nacionalidad 
de personas naturales en el arbitraje de inversiones de Venezuela’, THĒMIS-Revista de Derecho 77, enero-junio 2020, 409–27.

29 Ibid, Enrique Heemsen and Jorge Heemsen v Bolivarian Republic of Venezuela, s 433. (Free translation, emphasis added).
30 Ibid, ss 424 and 427.
31 Ibid, s 432.
32 Ibid, ss 439, 441, and 442. (Free translation).
33 Manuel García Armas et al. v Bolivarian Republic of Venezuela (Case PCA No. 2016-08), Award on Jurisdiction, 13 December 

2019. (Free translation). For a critique of the position adopted by this tribunal, see Anzola (n 28).
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and foremost, by the ICSID Convention, Article 25(2)(a) which takes up without 
nuances the principle of non-liability provided for in Article 4 of the 1930 Nationality 
Convention.34 The tribunal also relies on the Heemsen and Manuel García Armas deci-
sions and pointed out that, ‘as to the validity of the principle, it is particularly mindful of 
the explanations in the Heemsen Brothers v Venezuela award’.35 The tribunal affirms that 
‘dual nationality raises legal issues that subsist in an analogous manner both in diplomatic 
protection and in foreign investment arbitration, being applicable in both systems the prin-
ciple of effective and dominant nationality’.36 In particular, the tribunal considers that ‘the 
principle of effective and dominant nationality is a relevant rule of international law applica-
ble to the interpretation of the term investor in Article I(1)(a) of the BIT’, and that ‘a dual 
national may invoke the protection of the BIT, to the extent that it invokes his effective and 
dominant nationality, in order to sue the State of its non-dominant nationality’. And it con-
cludes that Mr. Fraiz’s effective and dominant nationality is Venezuelan, and therefore 
he is not protected by the BIT for the purpose of suing Venezuela.37

4 In the del Valle Ruiz case the tribunal accepted jurisdiction over the dual national 
claimants since it found that their dominant and effective nationality was not the one 
of the host State (Spain). The tribunal based this conclusion on the 1930 Nationality 
Convention; the Nottebohm case; decisions in the Mergé cases; the A/18 Iran–US 
Claims Tribunal case, and on the Draft Articles on Diplomatic Protection of the 
United Nations International Law Commission (2006).38 The tribunal stated that it 
seems clear that today the customary international law rule on dual nationality in dip-
lomatic protection claims is that of predominant nationality.39 The tribunal is aware 
that other tribunals constituted under different treaties have either denied or granted 
access to investor-State arbitration to dual nationals without regard to the dominant 
and effective nationality test but considers that the outcome reached by it is the cor-
rect one.40 The Tribunal notes that the tribunals in Fraiz, Manuel García Armas, and 
Heemsen reached a similar conclusions on the applicability of the dominant and effec-
tive nationality criterion to a dual nationality situation.41

5 In the Santamarta case, the tribunal stated that it did not have jurisdiction ‘ratione per-
sonae’. The tribunal notes that although the issue of dual nationality is constantly evolv-
ing, the fact is that at least since the conclusion of the Hague Convention and to date, 
dual nationals have been subject to special and different treatment than those individ-
uals who have only one nationality. The Tribunal finds that the BIT does not establish 
a hierarchy of fora that would allow extrapolating the jurisdictional requirements of 
the ICSID system to arbitration under the UNCITRAL Rules. The tribunal confirms 
that the BIT is silent on the treatment of dual nationals, and such silence cannot be 
interpreted to conclude that they are either completely protected by the BIT or com-
pletely excluded from its protection. In view of the silence of the BIT and the absence 
of specific rules on the protection of dual nationals in accordance with its text, context, 
object, and purpose, it is necessary to refer to the relevant rules of international law. 
Thus, the tribunal concludes that the principle of dominant and effective nationality 

34 Fernando Fraiz v Bolivarian Republic of Venezuela (Case PCA No. 2019-11), Final Award, 31 January 2022, ss 374–375 and 
390.

35 Ibid, s 374. (Free translation).
36 Ibid, s 393. (Free translation).
37 Ibid, ss 398, 400, and 415.
38 Antonio del Valle Ruiz and others v Spain (Case PCA No. 2019-17). Final Award, 13 March 2023, ss 463–475.
39 Ibid, s 476.
40 Ibid, s 480.
41 Ibid, note 301.
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is a principle of customary international law, developed in the framework of diplo-
matic protection, but applicable to investment treaty arbitration, which, although it is 
lex specialis, is not a self-contained regime. The tribunal based this conclusion on the 
Nottebohm case; decisions in the Mergé cases; the A/18 Iran–US Claims Tribunal case, 
and on the Draft Articles on Diplomatic Protection of the United Nations International 
Law Commission (2006),42 and on the Fraiz and Manuel García Armas cases.43

As seen, although with different reasoning and different priority of sources, these five tribunals 
rely fundamentally: (i) on the text of the Hague Convention on Certain Questions Relating 
to Conflicts of Nationality Laws of 1930; (ii) on the Nottebohm, and Mergé cases (1955); (iii) 
on the decision of the Iran-United States Claims Tribunal in the A/18 case (1984); (iv) on the 
Draft Articles on Diplomatic Protection of the United Nations International Law Commission 
(2006); and (v) on Article 25(2)(a) of the ICSID Convention.

However, except for Article 25(2)(a) of the ICSID Convention, which we will discuss in 
more detail below, none of these sources constitutes customary international law in the invest-
ment protection system. It is well known that customary international law is composed of rules 
that result from ‘a general practice accepted as law’. ‘The requirement, as a constituent element of 
customary international law, that the general practice be accepted as law (opinio iuris) means that the 
practice in question must be followed in the belief of the existence of a legal obligation or right’.44 As 
Draft Conclusion 2 of the Draft Conclusions on the Identification of Customary International 
Law (2018) clarifies, the presence of a single constituent element is not sufficient to identify 
a rule of customary international law. Practice without acceptance as law (opinio iuris), even if 
widespread and constant, can only have a non-binding habit or usage, whereas the conviction 
that something is (or should be) law, without support in practice, is mere aspiration. Both con-
ditions must be met to establish the existence of a rule of customary international law.45

We will now analyse each of those five sources to demonstrate that none of them meets the 
two constituent elements of customary international law in the following sections.

The Hague Convention on Certain Questions Relating to Conflicts of Nationality Laws of 1930
As indicated above, the preamble of this convention establishes the desire for the abolition of 
all cases of both statelessness and dual nationality. Although this convention is still in force, it 
was ratified by only 20 States. The other 26 that signed it later refrained from ratifying it.46 This 
circumstance cannot be overlooked. A treaty that has been in force for almost a century, and 
with only 20 ratifications, shows that the convention was never generally accepted. And if it was 
never generally accepted, it cannot be applied analogically to States that are not a party to that 
convention. A treaty does not create obligations or rights for a third State without its consent. 
This is expressly stated in Article 34 of the Vienna Convention on the Law of Treaties (‘VCLT’). 
The 1930 Hague Convention was not applicable as a treaty to the Heemsen case, the Manuel 
García Armas case, or the Fraiz case because the states involved in those disputes—Germany, 
Venezuela, and Spain—are simply not parties to that convention. Certainly, there are treaties 
that, due to their ‘general and reiterated acceptance’ may be applicable to non-contracting states, 

42 Raimundo J. Santamarta Devis v Bolivarian Republic of Venezuela (PCA Case No. 2020-56) ss 472–483.
43 idem, s 484, note 740.
44 Conclusion 9 of the Draft Conclusions on the Identification of Customary International Law, adopted by the United Nations 

International Law Commission on second reading at its seventieth session (2018). <https://legal.un.org/ilc/reports/2018/eng-
lish/chp5.pdf>.

45 Ibid, Conclusion 2.
46 Ratifications or definitive accessions:1) Belgium; 2) Brazil; 3) Great Britain and Northern Ireland; 4) Australia; 5) India; 

6) China (under reserve); 7) Monaco; 8) Netherlands (under reserve); 9) Norway,10) Poland; 11) Sweden (under reserve); 12) 
Cyprus; 13) Eswatini; 14) Fiji; 15) Kribati; 16) Liberia; 17) Malta; 18) Mauritius; 19) Pakistan; and 20) Zimbabwe.Denunciation: 
Canada (1996).<https://treaties.un.org/Pages/LONViewDetails.aspx?src=LON&id=520&chapter=30&clang=_en>.
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either as a general principle of international law or as a customary rule of international law.47 This is 
precisely the case of the VCLT, which has been ratified by more than a hundred States. But we 
should repeat that this exceptional circumstance does not occur in the case of the 1930 Hague 
Convention, which was ratified by very few States. Hence, when the text of a treaty is not gener-
ally accepted, it cannot have the status of a ‘general principle of law’, and its analogical applica-
tion to states that are not contracting parties is arbitrary and manifestly contrary to the VCLT.48

The Nottebohm case and the Mergé case
It is interesting to inquire where the term ‘effective and dominant nationality’ comes from. The 
Heemsen Tribunal notes that Article 5 of the 1930 Hague Convention ‘enshrines the principle of 
dominant and effective nationality’.49 However, the Iran–US Claims Tribunal notes that Article 5 
of the 1930 Hague Convention recognizes the principle of the nationality with the strongest ties 
for purposes of a third State’s decisions in dual nationality cases.50

The Fraiz tribunal, for its part, points out that in the Nottebohm case (1955), the International 
Court of Justice referred to this principle with the terms ‘effective and dominant nationality’.51 
However, as other tribunals have recognized, the Nottebohm case does not use the terminology 
‘effective and dominant nationality’ but ‘real and effective’.52 Moreover, the main issue to be decided 
in Nottebohm was whether the nationality granted to an individual by a State was binding or 
opposable against a third State, in the context of diplomatic protection. The Nottebohm case 
does not address the concept of ‘dominant nationality’, and only sets out a list of relevant factual 
ties.53

According to the Michael Ballantine and Lisa Ballantine v Dominican Republic tribunal, it was 
the Italian-American Conciliation Commission (1955), in the Mergé case, which referred to ‘[t]
he principle of effective nationality’ as ‘dominant nationality’ and seems to have equated the two 
concepts while establishing that ‘effective nationality does not imply only the existence of an actual 
link, but also implies the predominance of that nationality over the other, by virtue of the existing facts 
of the case’.54

Now, what a special tribunal constituted by two States says to resolve certain claims of their 
nationals in the field of diplomatic protection is far from being a rule of customary interna-
tional law applicable to the investment protection system. Not only that: we forget that the 
same Italian-American Commission three years later, in the Flegenheimer case (1958), refused 
to apply the doctrine of effective nationality and held that it was not within its power to deny the 

47 This is allowed under Article 38 of the VCLT.
48 The Heemsen tribunal refers ‘obiter dicta’ to the analogical application of the 1930 Hague Convention, while the García 

Armas tribunal applies it as a rule of customary law as in the Fraiz case. Moreover, besides its (non) status as customary interna-
tional law, it is not clear whether the Hague Convention actually endorsed the principle of effective and dominant nationality. 
Although article 5 proposes a rule similar to the doctrine of dominant and effective nationality in relation to a person ‘[w]ithin a 
third State’ (i.e., a State of which the person is not national), article 4 provides that ‘[a] State may not afford diplomatic protection to one 
of its national against a State whose nationality such person also possesses’. Thus, the convention seems to support the principle of 
non-responsibility by which a person with more than one nationality cannot bring an international claim against any of the States 
of which he or she is a national, rather than the doctrine of dominant and effective nationality.

49 See Enrique Heemsen and Jorge Heemsen v Bolivarian Republic of Venezuela (n 28) s 424.
50 ‘It is also noteworthy that Article 5 of the Hague Convention recognized the principle of the stronger link for purposes of decisions 

by third States in cases of dual nationality’. Islamic Republic of Iran v United States of America, IUSCT Case No. A/18, Decision, 6 
April, s 41.

51 Fernando Fraiz v Bolivarian Republic of Venezuela (n 34) note 460.
52 Michael Ballantine and Lisa Ballantine v Dominican Republic (Case PCA No. 2016-17), Final Award, 3 September, 162, s 545.
53 It was said in the Nottebohm case: ‘their importance will vary from one case to the next: the habitua1 residence of the individual 

concerned is an important factor, but there are other factors such as the centre of his interests, his family ties, his participation in public life, 
attachment shown by him for a given country and inculcated in his children, etc.’ Judgment (6 April 1955), 22.

54 Michael Ballantine and Lisa Ballantine v Dominican Republic (n 52) 163, ¶ 546. See Florence Strusky Mergé Case, Italian-
American Conciliation Commission, Decision No. 55 (10 June 1955).
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international effects of a nationality conferred by a State, except in cases of willful misconduct, 
negligence or gross error.55

Decision of the Iran-United States Claims Tribunal in case A/18 (1984)
In this case, an arbitration tribunal was constituted by agreement of the USA and Iran (the 
Iran-United States Claims Tribunal), for the purpose of resolving their differences and also the 
claims of their nationals, all in accordance with the ‘Statement of Claims Settlement’ and the 
‘Algiers Declaration’ adopted by both States with treaty status.

Iran argued that dual nationality had, until then, been considered an ‘abnormal status’,56 and 
that therefore, based on the principles of ‘diplomatic protection’, the claims of dual nationals 
should be excluded. The USA, on the other hand, argued that they should not be excluded 
and that, if the tribunal considered it necessary to resort to customary international law, the 
principle of effective nationality should be applied, which departed from the old theory that 
absolutely rejected claims of dual nationals (theory of absolute non-liability).

The Tribunal ruled that it would maintain its jurisdiction over the claims of dual nationals 
against Iran, when the dominant and effective nationality of the claimant was, on the relevant 
dates, that of the USA. Contrary to what was stated by the tribunals in the Heemsen, Manuel 
García Armas, and Fraiz cases, the Iran–US Claims Tribunal warned that the application of the 
1930 Hague Convention to such a case was debatable; and that the interpretation of Article 4 
of the said convention had to be made with great caution, not only because it was more than 50 
years old and was found in a treaty to which only 20 States were parties, but also because, since 
then, there had been great changes in the concept of diplomatic protection, a concept which, in 
their opinion, had expanded.57 The Tribunal even added:

Moreover, the negotiating history of Article 4 of the Hague Convention suggests that its application 
is doubtful in a case, such as the present one, where a dual national, by himself, brings before an 
international tribunal his own claim against one of the States whose nationality he possesses. Such a 
proposal was made during the Conference, but it was rejected.58

Likewise, the tribunal referred to Article 5 of the 1930 Hague Convention, rejecting its applica-
tion in the following terms:

It is also noteworthy that Article 5 of the Hague Convention recognized the principle of the stronger 
link for purposes of decisions by third States in cases of dual nationality. Although this Tribunal is 
not an organ of a third State, it is also not, as noted above, a tribunal where claims are espoused by a 
State at its discretion and decided solely by reference to public international law.59

The tribunal reached its conclusions based on the Nottebohm and Mergé cases and the modern 
academic writing of the time.60 It did so by clarifying the hybrid nature of its functions, which 
could not be subsumed exclusively within the scope of diplomatic protection, nor could they 
be totally excluded from it. The tribunal clarified that the object and purpose of the Algiers 
Declaration were to resolve the crisis in US-Iranian relations, rather than to extend diplomatic 
protection in the ordinary sense. Referring specifically to its functions, the tribunal stated:

55 See 25 I.L.R. 91, 153 (Italy-United States Conciliation Commission 1958). Jeffrey L Blackman, State Successions and 
Statelessness: The Emerging Right to an Effective Nationality Under International Law. (1998), 10160. Note 62.

56 See (n 50) s 13.
57 Ibid, s 38.
58 Ibid, s 39.
59 See (n 50) s 41.
60 Quote, among others, Basdevant, Rousseau, Batiffol, and Brownlie, s 48.
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While this Tribunal is clearly an international tribunal established by treaty and while some of its 
cases involve disputes between the two Governments and involve the interpretation and application 
of public international law, most disputes (including all of those brought by dual nationals) involve 
a private party on one side and a Government or Government-controlled entity on the other, and 
many involve primarily issues of municipal law and general principles of law.61

The tribunal concludes its decision by advising that in cases where it finds that it has jurisdic-
tion based on the dominant and effective nationality of the claimant, the other nationality may 
remain relevant in resolving the merits of the claim.62

In summary:

(a) The tribunal did not apply the 1930 Hague Convention, rather it explains why it does 
not apply it.

(b) The tribunal itself raises the same doubts that the drafters of the Convention had by 
pointing out that the Convention should not be applied in cases where dual nationals 
brought the claim against the State on their own (ie where there was no diplomatic 
protection).

(c) This was not a typical case of diplomatic protection, much less of investment protection. 
Being a special tribunal with hybrid functions, the tribunal resorts to the doctrine of the 
time and the principles established in the Nottebohm and Mergé cases.

(d) The tribunal does not completely disregard dual nationality, but expressly warns that the 
nationality with fewer ties could be relevant to the merits of the claim.

(e) Note that this decision was rendered almost 40 years ago (1984), at a time when most 
States still rejected multiple nationality. That decision, at that time, constituted a signifi-
cant advance—not a setback—in the matter of dual nationality.

The Draft Articles on Diplomatic Protection of the United Nations International  
Law Commission (2006)

According to the Heemsen tribunal, the draft articles ‘reflect the evolution of the exercise of dip-
lomatic protection in the sense of qualifying the applicability of the principle of non-liability in 
favour of the principle of dominant and effective nationality’.63 The Fraiz tribunal, on the other 
hand, held that it ‘follows from the draft articles that effective and dominant nationality is the 
rule of customary international law in force [2022] in matters of dual nationality’.64

However, after almost two decades, these draft articles have not been adopted by any treaty, 
and therefore, can be no more than that: a draft of rules that was not well received. And it was not 
adopted by any treaty because it simply regulated a subject that had lost its relevance. Diplomatic 
protection lost the importance and validity it had in the last century precisely because of the 
emergence and apogee of the investment protection system. As the ICJ itself stated, in practice, 
diplomatic protection is only resorted to in the rare cases where the investment protection treaty regime 
does not exist or has become inoperative.65 Even these draft articles seemed to have recognized this 

61 Ibid, s 40.
62 Ibid, s 52.
63 See Enrique Heemsen and Jorge Heemsen v Bolivarian Republic of Venezuela (n 28) s 432.
64 Fernando Fraiz v Bolivarian Republic of Venezuela (n 34) ss 377 and 385.
65 Ahmadou Sadio Diallo (Republic of Guinea v Democratic Republic of the Congo), International Court of Justice, Judgment, 

24 May 2007, s 88.
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situation, as article 17 states that they ‘do not apply to the extent that they are inconsistent with 
special rules of international law, such as treaty provisions for the protection of investments’.66

To all this, we should add that the old belief that dual nationality was pathological and that, 
therefore, it was necessary to recognize only one, had already been abandoned by 2006 by a 
large number of countries. It should be emphasized that the current practice, accepted by 75% 
of the States, is to recognize more than one nationality.67

Therefore, it would be wrong to seek support in a draft of rules that was not well received 
precisely because of the change of circumstances in which it was conceived.

Article 25(2)(a) of the ICSID Convention
Apart from the terminological confusion, and the dangerous pretension of elevating simple doc-
trines to the rank of customary international law, we should note another issue, no less impor-
tant than the previous ones, which seeks to justify the deprivation of dual nationality. We refer 
to the invocation made by the tribunals in the Heemsen, Garcia Armas, and Fraiz cases of Article 
25(2)(a) of the ICSID Convention to justify that in the investment protection system the doc-
trine of ‘effective and dominant nationality’, developed in the framework of the diplomatic protec-
tion system, is applicable.

The first thing to note is that the ICSID Convention was precisely the multilateral treaty that 
substantially reduced diplomatic protection and completely changed the concepts on which 
this practice was based. In 1965, the ICSID Convention marked a transcendental advance in 
international law, since, for the first time, corporations and individuals were allowed to sue states 
directly. Referring to the ICSID Convention, Professor Lauterpacht notes: ‘For the first time a 
system was instituted under which non-State entities—corporations or individuals—could sue States 
directly; under which State immunity was very restricted; under which international law could apply 
directly to the relationship between the investor and the host State; under which the application of the 
local remedies rule was excluded; and under which the tribunal’s award would be directly enforceable 
in the territories of the States parties’.68

In this regard, Article 27(1) of the ICSID Convention establishes that ‘[n]o Contracting State 
shall give diplomatic protection, or bring an international claim, with respect to a dispute which one 
of its nationals and another Contracting State shall have consented to submit or shall have submitted 
to arbitration under this Convention, unless such other Contracting State shall have failed to abide by 
and comply with the award rendered in such dispute’. (Emphasis added).

Having clarified the substantial differences introduced by the ICSID Convention in the field 
of international investment claims, it should now be noted that Article 25(2)(a) of the ICSID 
Convention has nothing to do with the concept of ‘effective and dominant nationality’. These 
are two completely different issues. Article 25(2)(a) of the ICSID Convention does not contain 
an ‘absolute prohibition on claims by dual nationals’ as the tribunal in Manuel García Armas et al. 
v Bolivarian Republic of Venezuela,69 and the tribunal in Enrique Heemsen and Jorge Heemsen v 
Bolivarian Republic of Venezuela,70 erroneously held, much less does it provide that a national 

66 Draft articles on Diplomatic Protection of the International Law Commission of the United Nations (2006), art 17. This 
provision seems to confirm that these draft articles and the rules of diplomatic protection are inconsistent with (or at least, can-
not replace) the definition of protected investors in a BIT, which constitutes lex specialis over general customary rule (as partly 
mentioned below).

67 See the ‘Multiple nationality as an individual right’ section of this article.
68 Elihu Lauterpacht. Foreword to the second edition of Professor Schreuer’s book: The ICSID Convention: A Commentary 

(2nd edn, Cambridge University Press 2009) ix.
69 See Manuel García Armas et al. v Bolivarian Republic of Venezuela (n 33) ¶ 666.
70 The tribunal in Enrique Heemsen and Jorge Heemsen v Bolivarian Republic of Venezuela held that ‘the choice of ICSID as the 

primary forum is a clear indicator that the Contracting Parties excluded protection to dual nationals’. (PCA Case No. 2017-18), 
Award on Jurisdiction, 29 October 2019, s 442. A similar statement is also made at s 413.
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of the state party to the dispute may sue that state if he proves that this is ‘his non-dominant 
nationality’.

Article 25(2)(a) expressly excludes any natural person who, (i) at the date of consent or (ii) 
registration of the request for arbitration, also held the nationality of the state party to the dis-
pute.71 As Prof. Schreuer, points out, the illegibility of an investor who also holds the nationality 
of the host state on either of these two critical dates applies regardless of which of the different 
nationalities is the effective one.72

It is important to clarify that under the ICSID system, investors with dual or multiple nation-
alities may have access to ICSID jurisdiction if none of their nationalities is that of the state party 
to the dispute, and one of their nationalities is that of a state party to the ICSID Convention.73 
It is very revealing that when the drafters of the ICSID Convention considered including the 
effective nationality test in this context, they chose to exclude it.

In this regard, the tribunal in Saba Fakes v Republic of Turkey noted:

The Tribunal observes, in this respect, that during the negotiations a delegate from Guatemala sug-
gested including the requirement of effective nationality in the Convention, but that suggestion was 
not adopted by the drafters of the Convention (see Supplemental Expert Opinion of Prof. Dolzer, 
para 46).74

It is also important to clarify that an investor with the nationality of the state party to the dispute 
may also have access to ICSID jurisdiction if, (i) before the execution of the consent and (ii) 
prior to the registration of the request for arbitration, he or she renounces that nationality. The 
possibility of relinquishing host state nationality prior to these critical dates has been recog-
nized by the most authoritative commentators and also by ICSID tribunals.75

These two critical dates demonstrate that the restriction on the nationality of the State party 
to the dispute is not absolute and that there is no basis for arguing that the nationality with the 
closest ties is the one that should prevail. Indeed, the investment may have been made by a dual 
national with close ties to the host State of the investment; the dispute may have arisen, and 
yet the dual national holding the nationality of the State party to the dispute could renounce 
that nationality before the two critical dates indicated above and proceed with his international 
claim under the nationality of the State with which he had the least ties. Note that in this sce-
nario the nationality with the least ties would end up being the only ‘effective nationality’.

71 ‘Article (2): “National of another Contracting State” means: (a) any natural person who had the nationality of a Contracting 
State other than the State party to the dispute on the date on which the parties consented to submit such dispute to conciliation 
or arbitration as well as on the date on which the request was registered pursuant to paragraph (3) of Article 28 or paragraph (3) 
of Article 36, but does not include any person who on either date also had the nationality of the Contracting State party to the 
dispute;’.

72 Christoph Schreuer, Loretta Malintoppi, August Reinisch and Anthony Sinclair, The ICSID Convention: A Commentary (2nd 
edn, Cambridge University Press 2009) 272, s 668. Similarly, Saba Fakes v Republic of Turkey (ICSID Case No. ARB/07/20), 
Award, 14 July 2010, s 72.

73 See Saba Fakes v Republic of Turkey (n 72) s 62.
74 Ibid, 63, note 44.
75 In this regard, Prof. Schreuer, together with Loretta Malintoppi, August Reinisch and Anthony Sinclair, points out that: 

‘The individual investor’s only chance to gain access to the Centre may be to relinquish the nationality of the host State’s nationality before 
consent to ICSID’s jurisdiction is perfected […]. Also, the investor would have to ensure that the renunciation of nationality is valid 
under the host State’s law’. The tribunal in Victor Pey Casado and Fundación Presidente Allende v Chile also recognized the lawful 
possibility of renunciation of nationality. See ICSID Case No. ARB/98/2, Award, 8 May 2008, ss 314–322. Likewise, the Hague 
Convention on Certain Questions Relating to Conflicts of Nationality Laws itself, in its art 6, enshrines the possibility of renun-
ciation, as well as do all Human Rights Conventions, including art 15 of the Universal Declaration of Human Rights. Article 36 
of the Constitution of the Bolivarian Republic of Venezuela states: ‘Venezuelan nationality may be renounced. Whoever renounces 
Venezuelan nationality by birth may recover it if he/she resides in the territory of the Republic for a period of no less than two years and 
manifests his/her will to do so. Venezuelan men and women by naturalization who renounce Venezuelan nationality may recover it by 
complying again with the requirements set forth in Article 33 of this Constitution’.

D
ow

nloaded from
 https://academ

ic.oup.com
/arbitration/article/39/4/549/7289104 by guest on 26 August 2025



The arbitrary deprivation of dual nationality • 563

Under the application of the doctrine of ‘effective and dominant nationality’ this solution—
perfectly licit—would not be feasible, because the doctrine does not treat this issue as a con-
dition to access jurisdiction (procedural quality of a party) on certain critical dates, but as a 
matter of ‘nationality’. Therefore, if the nationality with fewer ties is that of the state party to the 
dispute, then not only would there be a jurisdictional restriction, but also a problem of validity 
of the investment allegedly made by a national exclusively of the state party to the dispute, since 
the ‘effective and dominant nationality’ ends up being the only nationality that, according to this 
thesis, should be considered a ‘nationality’.76

As seen, the application of the doctrine of ‘effective and dominant nationality’ marks a dan-
gerous trend that would end up being more burdensome than the application of Article 25(2)
(a) of the ICSID Convention itself. And without an express regulation or without this being 
provided for in the respective BIT, this would simply not seem to be reasonable or lawful.

Controversial awards do not conform to customary international law
It is a misconception to assert that the doctrine of ‘effective and dominant nationality’, which 
emerged last century in the field of diplomatic protection, configures a general practice cur-
rently accepted as law in the investment protection system when that criterion has been upheld 
by very few investment tribunals, has been categorically controverted by many others, and has 
also been questioned by the most authoritative treatise writers.77

Indeed, in Pey Casado v Chile the tribunal78 stated:

Second, the treatment under the BIT of dual nationals is different from that provided for in the 
ICSID Convention in terms of its scope of application and content. In order to meet the nation-
ality condition under the BIT, it is sufficient for the claimant to show that it has the nationality of 
the other Contracting State. Contrary to Respondent’s contention, the fact that Claimant possesses 
dual nationality, which includes Respondent’s nationality, does not exclude him from the scope of 
application of the BIT. In the view of the Arbitral Tribunal, there is no ‘effective and dominant’ 
nationality status of dual nationals in this context. [...] On the contrary, the consideration of the 
very purpose of the APPI and its wording exclude the idea that there is a requirement of effective 
and dominant nationality. [...] The APPI does not expressly address the question of whether or not 
Spanish-Chilean dual nationals are covered by its scope of application. In the opinion of the Arbitral 
Tribunal, it would not be justified [based on purported rules of customary international law] 
to add an application requirement that does not follow from its letter or its spirit. (Emphasis 
added).79

Likewise, in Oostergetel v Slovak Republic the tribunal80 ruled:

The Tribunal further observes that the BIT merely requires an investor to have ‘nationality of one 
of the Contracting Parties,’ which is moreover conferred upon such investor in accordance with the 
Contracting Party’s national law. The BIT does not require such nationality to be ‘effective’ or 
imposes any further conditions such as the existence of a genuine link to the respective Contracting 

76 Several tribunals have ruled on the lawfulness of the so-called ‘Treaty Shopping’, as long as it takes place prior to the dis-
pute. Among others, Venezuela Holdings v Venezuela (ICSID Case No. ARB/07/27). Award on Jurisdiction, 10 June 2010, s 204.

77 Prof. Schreuer, in his expert opinion in the García Armas case, stated ‘that it is debatable whether the rules applicable to dual 
nationals, developed in the context of diplomatic protection, represent general customary international law relevant for the purposes [...] 
of the VCLT’. Manuel García Armas et al. v Bolivarian Republic of Venezuela (n 33) s 646. Also, see (n 72) 266, s 644.

78 Pierre Lalive, (President), Mohammed Chemloul, and Emmanuel Gaillard.
79 Victor Pey Casado and Fundación Presidente Allende v Republic of Chile (ICSID Case No. ARB/98/2), Award, 8 May 2008, 

s 415. Free translation.
80 Gabrielle Kaufmann-Kohler (President), Mikhail Wladimiroff, and Vojtech Trapl.
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Party. Nor, as a matter of fact, does the BIT require that the investor hold only one national-
ity.81 (Emphasis added).

In Saba Fakes v Republic of Turkey, the tribunal82 stated:

Similarly, the text of the BIT leaves no room as to the question of whether the Contracting Parties 
intended such effectiveness test to be applied in the context of the BIT. Pursuant to Article 1(a)(i) of 
the Netherlands-Turkey BIT, for the purposes of this BIT, ‘investor” means: (i) a natural person who 
is a national of a Contracting Party under its applicable law.’ It clearly results from this definition 
that the Netherlands- Turkey BIT does not require an investor’s nationality to be effective for him or 
her to bring a claim against the host State on the basis of the BIT.83

A similar position was taken by the Bahgat v Egypt tribunal:84

Some academic writing indicates that where an underlying BIT does not clarify whether dual 
nationals might bring claims, principles of international law on effective nationality might be 
considered by a tribunal in order to determine its jurisdiction based on the dominant nationality of 
the claimant- investor. However, any developments in international law must yield to the lex specialis 
of the investment treaty [...]. On the basis of the considerations above (paragraphs 228 to 230), 
the Tribunal comes to the conclusion that general international law principles concerning the 
consequences of dual nationality in respect of jurisdiction ratione personae do not trump the 
explicit language of the BITs, according to the Tribunal’s finding as set out above at paragraph 
227.85 (Emphasis added).

More recently the tribunal86 in Pugachev v Russia established:

Having thoroughly examined the arguments submitted by both Parties, the Tribunal observes that 
Article 1.2(a) of the Treaty merely requires an investor to be a national of one of the Contracting 
Parties and be allowed, in accordance with the laws of the non-host State, to make investments in 
the territory of the other party. The Treaty does not require that the investor hold only one 
nationality, nor does it impose further conditions. In other words, from a reading of the Treaty in 
accordance with the ordinary meaning of its terms, there is no reason to conclude that dual nationals 
are excluded. The expressions ‘one’ and ‘other’ in Article 1.2(a) only seek to establish that an investor 
must have at least one nationality different from the home state of the investment.

Moreover, the Tribunal notes that, contrary to the ICSID Convention, which expressly excludes 
dual nationals in its Article 25, the UNCITRAL Rules do not contain any such restriction. The 
issue of dual nationality should be resolved considering the Treaty, as it is the lex specialis between 
the Parties […].

For the reasons set out above, the Tribunal concludes that dual nationals are not excluded 
from the Treaty’s scope of protection. Even if Claimant held the nationality of France and the 
nationality of Russia, it does not disqualify him as an investor under the Treaty (Emphasis added).87

81 Jan Oostergetel y Theodora Laurentius v República Eslovaca (CNUDMI), Decision on Jurisdiction, 30 April 2010, s 130.
82 Emmanuel Gaillard (President), Hans van Houtte, and Laurent Lévy.
83 See Saba Fakes v Republic of Turkey (n 72) s 64.
84 Rüdiger Wolfrum (President), W. Michael Reisman y Francisco Orrego Vicuña (separate opinion).
85 Mohamed Abdel Raouf Bahgat v República Árabe de Egipto (Caso CPA No. 2012-07), Decision on Jurisdiction, 30 November 

2017, ss 231 and 232. In a de novo review, the District Court of the Hague upheld the award. See Egypt v Mohamed Bahgat, 
Judgment of the District Court of The Hague, 20 October 2021.

86 Eduardo Zuleta Jaramillo (President), Thomas Clay, and Bernardo Cremades.
87 Sergei Viktorovich Pugachev v Russian Federation (CNUDMI), Decision on Jurisdiction, 18 June 2020, ss 384 and 388.
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Other tribunals that have been unimpressed (expressly or implicitly) by arguments concerning 
the effectiveness of a nationality are Olguín v Paraguay,88 Serafín García Armas and Karina García 
Gruber v Venezuela,89 Rawat v Mauritius,90 Ibrahim Aboukhalil v Senegal,91 and Edmond Khudyan 
v Armenia.92

Since the decisions of investment tribunals are not binding for other tribunals, the tribunals 
in the Heemsen, García Armas, Fraiz, del Valle Ruiz and Santamarta cases were free to deviate 
from the majority position adopted by all the tribunals quoted above.93 What is difficult to jus-
tify, however, is that these tribunals maintain that the thesis of ‘effective and dominant nationality’, 
is a principle of customary international law, when the doctrine is not only disputed by a large 
number of tribunals but also three-quarters of states have accepted multiple nationalities with-
out requiring one to be the dominant or effective. Therefore, it cannot be validly argued the 
existence of a principle of customary international rule without acceptance of the practice in 
question as law (opinio iuris), and without support in practice. As we pointed out before, both 
conditions must be met for constitutes customary international rule.94

T H E  N O R M S  T H AT  D E P R I V E  R I G H TS  M U ST  B E  T Y P I F I E D  A N D 
C A N N OT  B E  P R E SU M E D  O R  CR E AT E D  BY  A N A LO G Y  O R  BY  B ROA D 

I N T E R P R ETAT I O N
Nationality is a human right

It is noted that ‘individuals with two or more nationalities are more vulnerable to loss or deprivation 
than those with a single nationality’.95 Although statelessness is a much more serious condition, 
the fact that a person is deprived of or denied one of his or her nationalities is not without 
serious consequences, since it could result not only in the loss of property rights or economic 
interests but also cause defenselessness in the international arena.

If, as we said at the beginning, nationality confers the ‘right to have rights’,96 the deprivation 
or denial of nationality is a punitive measure that prevents one from having rights. Hence, the 
deprivation or denial of a nationality must be carried out respecting certain parameters.

In this regard, it should be understood that nationality is not only a ‘concession’ of the state—
which sovereignly determines who its nationals are—but it is also a right, and not just any right, 
but a fundamental human right recognized by various international treaties, including the 

88 See Eudoro A. Olguín v Republic of Paraguay (n 27).
89 Serafín García Armas and Karina García Gruber v Bolivarian Republic of Venezuela (Decision on Jurisdiction), Case PCA 

No. 2013-3. In two de novo reviews, the Paris Court of Appeal has twice confirmed its own interpretation that, in the absence 
of express exclusionary language, the Spain-Venezuela BIT protected dual Spanish-Venezuelan nationals right to invoke their 
Spanish nationality against Venezuela. See Bolivarian Republic of Venezuela v Serafín García Armas and Karina García Gruber, Paris 
Court of Appeals Judgment, 25 April 2017; most recently Bolivarian Republic of Venezuela v Serafín García Armas and Karina 
García Armas, Judgement of the Paris Court of Appeal, 27 June 2023.

90 Dawood Rawat v The Republic of Mauritius (PCA Case No. 2016-20), Award on Jurisdiction, 6 April 2018, footnote 150. 
Although the tribunal rejected jurisdiction over a dual national claimant based on a specific feature of the applicable BIT (namely, 
that it only provided for arbitration under the ICSID Convention), it confirmed its agreement with the decisions in Pey Casado 
and Serafín García Armas.

91 The decision on dual nationals was upheld by the Paris Court of Appeal in its de novo review in Senegal v Ibrahim Abou 
Khalil, Judgment of the Paris Court of Appeal, 12 October 2021.

92 Edmond Khudyan and Arin Capital & Investment Corp. v Republic of Armenia (Case ICSID No. ARB/17/36), Award, 15 
December 2021, ss 196–199.

93 In this regard, in Saipem S.p.A. v Bangladesh, it was established: ‘The Tribunal considers that it is not bound by previous deci-
sions. At the same time, it is of the opinion that it must pay due consideration to earlier decisions of international tribunals’. Decision on 
Jurisdiction, 21 March 2007, s 67.

94 See the ‘The doctrine of “effective and dominant nationality” is not customary international law’ section of this article.
95 Report of the Secretary-General of the United Nations, ‘Human Rights and Arbitrary Deprivation of Nationality’, A/

HRC/25/28, 19 December 2013.
96 See the ‘The doctrine of “effective and dominant nationality”’ section of this article.
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Universal Declaration of Human Rights97 and the American Convention on Human Rights,98 
both of which state:

Everyone has the right to a nationality. No one shall be arbitrarily deprived of his nationality nor 
denied the right to change his nationality.

The interference with the enjoyment of nationality has a significant impact on the enjoyment of 
rights.99 Therefore, deprivation of nationality must meet certain conditions to comply with the 
international law prohibition of arbitrary deprivation of nationality. These conditions include 
serving a legitimate purpose, being the least intrusive instrument to achieve the desired result 
and being proportional to the interest to be protected.100

Firm legal basis
Measures that may lead to the deprivation of nationality must be qualified as such and are sub-
ject to the relevant international standards.101 As mentioned above, decisions that deprive an 
individual of nationality are punitive measures. It is a universal principle that punitive measures 
must be provided for by law and their terms must be clear, precise, complete, and foreseeable to 
ensure legal certainty.102

Therefore, there must be a clear and articulated legal basis for any deprivation or denial of 
nationality.103 This requires, among other things, that the powers and criteria for deprivation or 
denial of nationality be provided for in the law, be accessible to the public, and be clear, precise, 
complete, and foreseeable, in order to ensure legal certainty.104

As some authors have pointed out:

First of all, in light of the requirements stemming from the rule of law, deprivation of nationality must 
have a firm legal basis in national law, as a precondition to making this harsh intervention into a 
person’s life predictable. In other words, in order to avoid an allegation of arbitrariness, nationality 
may, first and foremost, only be deprived as prescribed by law.105

Likewise, the conclusions of the Meeting of Experts convened by the Office of the United Nations 
High Commissioner for Refugees, Tunis, Tunisia, 31 October–1 November 2013, stated:

Loss or deprivation of nationality needs to have a firm basis in national law. Loss and deprivation 
provisions must be predictable. They may not be interpreted by analogy (i.e. applied to facts which 
are not evidently covered by the wording of the provisions concerned).106

97 Article 15.
98 Article 20.
99 See n 95. A detailed report of the impact of deprivation of nationality on the enjoyment of human rights is contained in A/

HRC/19/43.
100 idem. A/HRC/13/34, para 25; European Court of Human Rights, application no. 31414/96, Karassev and Family v Finland, 

12 January 1999; Court of Justice of the European Union, Case No. C-135/08, Rottmann v Freistaat Bayern, 2 March 2010. On 
the notion of ‘arbitrary’ under international law, for instance in the context of deprivation of liberty, see A/HRC/22/44, para 61, 
including the jurisprudence of the Human Rights Committee and the Inter-American Court of Human Rights, cited in footnote 
28 therein.

101 See n 95, 4.
102 Moreover: ‘the scope of arbitrariness is clearly broader than illegal, suggesting rather an abuse of power that is either outside the 

law or is indeed achieved through the law, where the law itself is arbitrary’. Laura van Waas, Nationality Matters: Statelessness under 
International Law (Intersentia Antwerpen 2008) 94.

103 Principles on Nationality Deprivation as a National Security Measure. The principles were drafted by the Institute on 
Statelessness and Inclusion (2020).

104 Ibid, 13 (7.3).
105 Tamás Molnár, ‘The Prohibition of Arbitrary Deprivation of Nationality under International Law and EU Law: New 

Perspectives’, 76. See van Waas (n 102).
106 UNHCR, ‘Tunis Conclusions’, s 16.
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Therefore, an investment tribunal cannot disregard a nationality on the basis of non-existent 
provisions in the applicable law or on the basis of analogy iuris or legis.

Traditionally, international law does not advocate a set of nationality requirements to be 
enacted by all states. International law simply establishes certain limits to the freedom of states 
to establish their own conditions for the attribution and loss of nationality. In this regard, it has 
been said:

[T]he conditions that must be met for an individual to acquire the nationality of a particular state 
are set by the municipal law of that state. International law does not espouse a clear set of citizenship 
requirements to be enacted by all states; it merely prescribes certain limits on the freedom of states to 
lay down their own conditions for nationality attribution.107

In the Heemsen, García Armas, Fraiz and Santamarta cases, ironically, the applicable domes-
tic law not only did not prohibit dual nationality but also admitted the possibility of multiple 
nationalities. Indeed, the Constitution of the Bolivarian Republic of Venezuela (1999) provides 
that [t]he Venezuelan nationality is not lost by opting for or acquiring another nationality.108

Likewise, the lex specialis constituted by the BITs applicable to those disputes (Germany-
Venezuela, for the Heemsen case, and Spain-Venezuela, for the García Armas, Fraiz, and 
Santamarta cases) does not exclude the possibility of multiple nationalities, and both BITs con-
template the application of the domestic law of the host State of the investment.109

In conclusion, the possibility of disregarding one of the Claimant’s nationalities was not fore-
seen either in the lex specialis or in the applicable domestic law. Therefore, to apply by analogy 
principles contained in other treaties to alter the terms of such BITs and the applicable domestic 
law, and thereby deny one of the Claimant’s nationalities, is contrary to international law and a 
violation of a fundamental human right.

The objection that there is no right to dual nationality is unfounded
An attempt is made to mitigate the very serious consequences indicated above by arguing that 
there is no obvious international norm concerning the right of dual nationality.110 Precisely, the 
Tribunal in the Fraiz case raised this argument to justify its reasoning.111

The premise that there is no obvious international norm on the right to dual nationality is not 
well formulated. It is wrongly formulated because nationality is an individual right, as is also, for 
instance, property. There is no obvious international norm on the ‘right to double or multiple own-
ership’, but it is indisputable that every individual can acquire more than one item of property, 
movable or immovable—at least in democratic and free market systems—and each of these 
acquisitions, if legitimate, involves by itself all the attributes of the right of property.

107 van Waas (n 102) 97.
108 Article 34 of the 1999 Constitution. On the other hand, the Venezuelan Constitution of 1961 did establish that Venezuelan 

nationality is lost by the voluntary acquisition of another nationality (art 39). Paradoxically, if this rule had been applied, the tribunals 
in question would have had to conclude that the only effective nationalities were German and Spanish, respectively, for having 
been acquired after the Venezuelan nationality.

109 Article 10 (3) of the Germany-Venezuela BIT, and art XI (4. C) of the Spain-Venezuela BIT.
110 Permanent Court of Arbitration, Eritrea-Ethiopia Claims Commission, Partial Award, Civil Claims, Eritrea Claims 15, 16, 

23, and 27–32, between the State of Eritrea and the Federal Democratic Republic of Ethiopia, 17 December 2004.
111 Fernando Fraiz v Bolivarian Republic of Venezuela (n 34) s 387: ‘No obstante, el Demandante no ha alegado, ni este Tribunal 

ha podido identificar, una regla de derecho internacional distinta de la de nacionalidad efectiva y dominante que sea relevante a fines del 
artículo 31 de la CVDT. En cualquier caso, este Tribunal tiene la convicción de que esa hipotética regla no es la protección a todo evento de 
dobles nacionales’. Free translation into English: ‘Nonetheless, the Claimant has not alleged, nor has this Tribunal been able to identify, 
a rule of international law other than that of effective and dominant nationality relevant for the purpose of Article 31 of the VCLT. In any 
case, this Tribunal is convinced that this hypothetical rule is not the protection in any case of dual nationals’.
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The idea that nationality is only a benefit granted by the state is no longer valid. As established 
by the Inter-American Court of Human Rights:

The classic doctrinal position, which viewed nationality as an attribute granted by the State to its 
subjects, has gradually evolved to a conception of nationality which, in addition to being the compe-
tence of the State, is a human right.112

In the same context, the International Law Commission in its comments to the Draft Articles on 
Nationality of Individuals in relation to the Succession of States noted:

The evolution of international human rights law has significantly altered the classical doctrine on the 
preponderance of States’ interests over the interests of individuals.113

Hence, the question is not whether a hypothetical ‘right to dual nationality’ exists in international 
law, but whether each of these nationalities has been legitimately acquired and has become an 
individual right with the status of a fundamental human right.

The system of state prerogatives enshrined in diplomatic protection does not apply to 
individual rights established in investment treaties

The ICJ in the Ahmadou Sadio Diallo case indicated the decline of the system of diplomatic 
protection in the following terms:

The Court is bound to note that, in contemporary international law, the protection of the rights of 
companies and the rights of their shareholders, and the settlement of the associated disputes, are 
essentially governed by bilateral or multilateral agreements for the protection of foreign investments, 
such as the treaties for the promotion and protection of foreign investments, and the Washington 
Convention of 18 March 1965 on the Settlement of Investment Disputes between States and 
Nationals of Other States, which created an International Centre for Settlement of Investment 
Disputes (ICSID), and also by contracts between States and foreign investors. In that context, the 
role of diplomatic protection somewhat faded, as, in practice, recourse is only made to it in rare cases 
where treaty régimes do not exist or have proved inoperative.114

The Heemsen tribunal itself recognizes that ‘international society has evolved since the beginning 
of the last century and that the principle of international irresponsibility of the State towards its own 
nationals is less and less applied, in particular due to the adoption of several international conventions 
for the protection of human rights’.115

However, the Tribunal in the Fraiz case ‘considers that the relevant rules for interpreting the BIT 
in matters of dual nationals are not those of human rights, but the general rules of international law 
contained in the field of diplomatic protection’.116 This assertion fails to take into account that the 
system of diplomatic protection does not enshrine individual rights, since it is the states who 
decide at their discretion whether to exercise it or not. It is forgotten that diplomatic protection 
confers a power to States, and not a right to their nationals. On the other hand, in the investment 

112 Advisory Opinion OC-4/84 of 19 January 1984. Series A No. 4, s 35. Cf Proposed Amendments to the Naturalization 
Provision of the Constitution of Costa Rica. Likewise, Case of the Girls Yean and Bosico v Dominican Republic, Judgment of 8 
September 2005, s 138.

113 See Molnár n (105) 70–71.
114 Case Concerning Ahmadou Sadio Diallo (Republic f Guinea c. Democratic Republic of the Congo) (preliminary Objections), 

I.C.J. Reports 2007, ¶ 88.
115 Enrique Heemsen and Jorge Heemsen v Bolivarian Republic of Venezuela (n 28) s 429. (Free translation).
116 Fernando Fraiz v Bolivarian Republic of Venezuela (n 34) s 344. (Free translation).
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protection system, nationals do have rights and standards for the protection of their invest-
ments, and in accordance with them, they can directly sue a State before an international forum.

This differentiation becomes relevant when it comes to the application of principles. States, 
and public authorities in general, have powers or attributions to the extent that these are 
enshrined in legal norms (principle of legality), while in the sphere of individual rights, the 
principle that applies is that individuals may do anything that is not prohibited (‘nullum crimen 
nulla poena sine lege’). Hence, when international law, and specifically a treaty, deals, on the one 
hand, with state powers and, on the other, with individual rights, it is incompatible to apply to 
the sphere of the rights of the individual doctrines or principles applicable to state prerogatives.

In investment arbitration, investor rights—including the fundamental right to nationality—
must be analysed considering the principles applicable to individual rights and not the princi-
ples applicable to state prerogatives.

CO N CLU S I O N

1) The idea that multiple nationalities are an evil to be avoided or eliminated in the inter-
est of States is no longer valid.

2) In 1960, less than one-third of the States accepted dual nationality. By 2018, three-quar-
ters of the States accepted multiple nationalities. A new stage is in full swing, showing 
significantly different and favourable approaches to multiple nationalities. We are cur-
rently witnessing a paradigm shift that some arbitral tribunals (albeit in a minority) 
have still been reluctant to acknowledge.

3) When an investment tribunal claims to apply the ‘principle of effective and dominant 
nationality’, it is actually depriving the claimant of rights attributable to one of his/her 
nationalities.

4) Nationality is a fundamental human right.
5) The denial of nationality (or its effects) that does not correspond to an express legal 

norm and does not respond to a legitimate purpose is arbitrary and, therefore, prohib-
ited as a violation of a fundamental human right.
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